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to plaintext versions. Moreover, a nonprofit should never promote 
unauthorized or unlawful use of third-party trademarks, use third-
party trademarks in user or account names, or use third-party 
trademarks as keywords or for search optimization (to the extent 
page design is possible). 

Be careful with sweepstakes. A nonprofit should always seek legal 
counsel before implementing an online sweepstakes or contest 
through an online social network especially if a prize having 
cash value will be awarded. There are numerous state laws and 
regulations that govern online contests, lotteries and sweepstakes. 
Accordingly, for any promotion involving a sweepstakes or 
contest, consider the scope of permissible participants (by state), 
include terms and conditions for any contest or sweepstakes, 
and carefully consider the implementation of fees or charges 
for entry. Be aware that certain prize or reward practices can 
constitute illegal gambling.

Watch what you say when you market. Avoid passing along 
false or misleading information and exercise extreme care with 
any practice that is or may be perceived to be advertising in 
disguise. For example, certain social networking techniques, 
such as blogging about a nonprofit or its activities, can in fact be 
treated as advertising when there is content posted regarding a 
product or service. Recent FTC guidance on blogging indicates 
that the FTC may penalize bloggers who make an endorsement 
of a product or service without disclosing the material 
connections with the seller of the product or service (such as 
being compensated by the seller). Promotional campaigns 
within an online social network should therefore be controlled 
and monitored in the same fashion as with other media or 
formats and your nonprofit’s promotional campaign should not 
be left simply to the complete discretion of unaffiliated entities 
or users even though the viral nature of social networks may be 
perceived as an advantage.

Don’t ignore the rights of privacy or publicity. Be mindful of 
publishing information concerning individuals that may not be 
generally known or available to the public. Also remember that 
privacy considerations, particularly with respect to children under 
the age of 13, still apply to social networking sites. If personal 

data collection is desired or anticipated, post a privacy notice 
describing the data collection and use practices. The foregoing 
also should apply to the tracking of online consumer activities.

Be careful when sending unsolicited communications. E-mail 
and other forms of viral campaigns, particularly for commercial 
messages, can remain subject to laws governing unsolicited 
e-mail, such as the CAN-SPAM Act of 2003, notwithstanding 
their use inside of a social networking site. Always consider 
whether the recipient has provided consent to the receipt of 
any communications and obtain such consent where and 
when possible for commercial messages. At a minimum, always 
consider using opt-out notices for commercial messages.

Protect your intellectual property and use proprietary notices. 
A nonprofit should remain aware of any new content, trademarks, 
domain names, or methods created with respect to social media 
so that available intellectual property protection and registration 
can be considered and sought. Remember to reserve rights in 
the nonprofit’s intellectual property used or displayed online and 
monitor use of its intellectual property by other users. With most 
social networks, copying is not only the sincerest form of flattery 
but also is the easiest way for intellectual property rights to be 
infringed or diluted. To assist with protecting intellectual property 
rights, consider the use of a ™, ® and/or © symbol in connection 
with more prominent placements of the nonprofit’s intellectual 
property and otherwise provide notices and conditions for any 
use of intellectual property by other users within an online social 
network.

Jeffrey Tenenbaum is chairperson of the Venable® LLP Nonprofit 
Organizations Practice Group. A.J. Zottola is a partner at 
Venable® in the Business and Technology Transaction Groups and 
focuses his practice on intellectual property, computer, Internet, 
new media, and technology law. Venable® LLP has nearly 600 
lawyers in offices across the country practicing in all areas of 
corporate and business law, complex litigation, intellectual 
property and regulatory and government affairs.
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In addressing the question “When is it time?” the Hospice of 
the Valley website states the following:

“Hospice care is for people with a life-limiting illness who 
want comfort care rather than curative treatment. It is 
time to consider hospice care when one or more of these 
circumstances apply:
•	 Loss of function or physical decline
•	 Increase in hospitalizations
•	 Dependence in most activities of daily living

•	 Multiple diseases or conditions
•	 Increase in emergency room visits
•	 Continuing weight loss

“Each disease has its own criteria indicating hospice eligibility. 
A physician must certify that the person’s life expectancy is 
six months or less, but that time frame is flexible and services 
can be extended beyond six months. Anyone can contact 
Hospice of the Valley for help to decide whether hospice care 
is appropriate.”
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