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COURT DECIDES

continued from page 1

The Appeals Court noted that Arizona Revised Statutes
direct DHS to require all agencies, such as ValueOptions, to
establish and implement a grievance and appeals process
for individuals who receive services. DHS did this with the
adoption of Title 9, Chapter 21 of the Arizona Administrative
Code, which established a process for handling grievances
and investigations of allegations of rights violations.

“Chapter 21 applies to ValueOptions,” the Appeals Court
said. However, the Court then added: “We nd nothing

in Chapter 21 to suggest the Legislature intended to vest
the Department with jurisdiction to entertain civil damage

claims.”

The Court then went on to attack the concept of exhausting
administrative remedies in this case on several fronts. It noted
that Bailey-Null had alleged she was a vulnerable adult that

the defendants had abused and neglected and that under

the Arizona Adult Protective Services Act (APSA) — AR.S §
46-451 — a vulnerable adult “may le an action in Superior
Court against a person or enterprise that has provided care
and has endangered or injured the vulnerable adult...

“We conclude that the Department does not have original
jurisdiction over statutory APSA claims,” said the Appeals
Court. “The exhaustion of remedies doctrine therefore does
not apply.”

The Court then noted that Bailey-Null alleged that she was
disabled and that the defendants violated their duties
under the Arizonans with Disabilities Act — A.R.S. § 41-1492 —

which “provides that if a person believes a covered person
or entity has engaged in prohibited conduct...she may
institute a civil action.

“We conclude that the Department did not have original
jurisdiction over Bailey-Null's discrimination claim,” said the
Appeals Court. “We therefore hold that the doctrine of
exhaustion does not apply to that claim.”

The Court took similar tacks on allegations of assault
and battery “when they caused her to be injected
with medication without her informed consent” and on
allegations of medical malpractice. “Like APSA claims,
medical malpractice actions are statutory causes of action
that may be brought in the Superior Court. The Department’s
regulations do not contain any provision dealing directly
with medical malpractice,” the Court noted.

“There is no indication that the Legislature intended to
grant the Department authority to establish a tribunal to
hear all damage claims that might arise...,” concludes
the Court of Appeals. “We hold that a complainant is not
required to exhaust her administrative remedies before the
Arizona Department of Health Service’s Behavioral Health
Division before seeking judicial remedies for claims based
on the Arizona Adult Protective Services Act, the Arizonans
with Disabilities Act, common law assault and battery and
medical malpractice. Accordingly, we reverse the Superior
Court’s judgment dismissing Bailey-Null’s claims against the

defendants.” '§'

NEW MEMBERS

SSCIP would like to welcome the following new members:

0§0
o

o
0§0

New Hope of Arizona, Inc.

Roberto Telan, dba Whipple
Circle Manor Assisted Living

Rose Arbor Residence, LLC

Youth and Families First

0§0 Advantage Home Care, LLC 0§‘ Cheerful Living Home
0§0 Aguila Youth Leadership »§o Cindy Nelson PT, Inc, dba
Institute Nelson Pediatric Therapy
*§0 Arizona Residential Care, LLC 0§¢ Joseph Generation, Inc.
0§0 Asian Paci ¢ Community in ‘§o Kratu, Inc.
——— +3+ Liliana Sullins, dba Danbury
+3+ Carlos Vega, PhD Adult Care Home
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Rick Hill

President
AZ Outdoor Specialists

Dolores Zimmerman

Vice President
Intermountain Centers

Rita Schmidt

Secretary/Treasurer
AZ DES/Office of Procurement

Van Braswell

AZ DES/Div. of Employee Services

Roger Deshaies

CPES

Chris George

SAGE Counseling

Richard Hargrove

Abrio Family Services & Supports, Inc.

Pamela HenleyJohnson

New Beginnings Treatment Center

Brian Lensch

AZ DES/DDD

Alice McLain-Snuffer

AZ DES/Div. of Child, Youth &
Family

David Paddison

Foundation for Senior Living

Diann Patterson

AZ Dept. of Juvenile Corrections

Ralph Romero

AZ Dept. of Education

Connie Smith

Southwest Behavioral
Health Services

Melissa Thomas

ADHS/DBHS

SSCYP’

The Social Service Contractors Indemnity Pool
(SSCIP) newsletter is published quarterly by the

Pool’s Administrator:

SOUTHWEST RISK SERVICES
14902 North 73rd Street
Scottsdale, Arizona 85260
Telephone (602) 996-8810
Fax (602) 996-9045

Toll Free (888) 309-4339

WWW.SSCip.org

SSCIP is a non-profit corporation created in 1987.
lts primary purpose is to provide property and
casualty coverages to social service providers
contracted with the State of Arizona and other

political subdivisions.

SSCIP is governed by a 15 member Board of
Trustees elected by its members. The newsletter
is published in a continuous effort to inform and
educate its members. Suggestions for articles are

welcome.




